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Rb: fttimto Mw Miscellaneous Privilege Log 

IbirAmy: 

Wo hayc reviewed the privilege log of Fannie Mae labeled "Miscellaneous," which is 
comprised of 636 documents you stated were * unique" documents that Fannie Mae produced to 
the regulators but wniain "coup work product central to the issues in this case." You asked if 
Lend IMatiUil'fo would agrca not to continue to seek these 636 unique documents in exchange for 
tannic Mac's release to I,ead PlajnliCTs of approximately 150,000 documents that were produced 
privllopp-sut wiped to various regulators. 

L .^OJkJliPxM^-I^nni^ Mne hay failed to meet its burden to establish that many or the 
documents on the lofe fire work product because they appear not be prepared in anticipation of or 
in connection With litigation, but rather were prepared to meet the regulatory requirements of 
OVIlllO or the SRC, The work product doctrine exists "to promote the adversary system by 
safeguarding the fruits of an iitlnrney's trial preparation from the discovery attempts of an 
* opponent" United States v. AT&T, 642 R2d 1285, 1299 (D.C. Ch\ 1980). The work product 
doctrine is construed narrowly by courts and only applies to materials prepared (1) for interna! 
pqrposes that arc not to be shared with any opponent and (2) in anticipation of litigation. In re 
Seated Ow, 146 VM 881, 884 (IXC. Cir, 1998). The party asserting the doctrine hqs the 
burden of cstahjjshing its applicability to the relevant documents, See Senate of JUL v. US. 
DcpL qfJiMict, 823 I\2d'574, 586 (D.C. Ch\ 1987). Materials prepared pursuant to "regulatory 
n^uimmonts or for other non-litigntion purposes arc not documents prepared in anticipation of 
litigation within ilu> meaning of Rule 26(b)(3)," National Union Fire Ins. Co., v. Murray Shed 
Mml Co.. Inc., 967 J\2d 980, 984 (4 i!l Cir. 1992).' 
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1 Sw nlfto nil of th$ ]l^| milhorliy cllocj in Lead PlaintiffV Motion io Compel Production by Paul Weiss finding thai 
dntumonu prepared for business or r^utalovy purposes was not work product, 
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For example, ono entry on the log is a document dated 12-3-03 and the description is 
'draft memorandum prepared during Ihc course of OFHRO investigation regarding OFHFO 
regulator}' matters." Fimnic does not identify the authors or recipients of this draft 
memorandum, the description slates the document clearly was prepared for OFHBO regulatory 
mutters, not for litigation purposes, and there is nothing in the description which would otherwise 
establish it is covered by either the work product or attorney client privilege, Fannie Mae has not 
established any privilege for this document and it should be produced. 



i ?-■ ^JBffltCliiMUedsdisgs- Similarly, many of the entries on the log cither did not 




in many instances the description of a document is an e-mail or a fax with an attached 
memorandum or letter, hut Fannie Mac does not indicate which document (;>., the e-mail or the 



,w f w ; , ,, ^ l,Il,t; » ,fi a '' c eonewsory and/or vague, i,e. prepared at the request of counsel 

lo aMuin log*! advice, which docs not give specific enough information for the parties or the 
Court 10 mtelhgibly decide on the privilege claim, See Judicial Watch v, FBA, 449 F3d 141, 
146 (P.O. CJr. 2006). Rven if a document is prepared for (he purpose of obtaining legal advice' 
if the document itself contains solely factual informal ton, it is not protected. 
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o also do not agree with Fannie Mae's designation of Dale Kitchens and" Michael 
Joseph or anyone else from Ernst & Young as a "legal agent" of Fannie Mae, making the 
documents piopared by or sent to Ihem privileged. If you have any legal authority to support this 
claim, please promptly provide it. Otherwise, please produce the documents on the loc prepared 
by rcpresonbjiivca of Ernst & Youag. l 




company \s important to the determination as lo whether or 



not they truly constitute a legal agent of Fannie Mae. 

t haw enclosed a couple pages of the Miscellaneous Privilege Log to show examples of 
Ihc types of dehciencies discussed above with respect to both work product and attorney-client 
privilege e mips, I hese same types of deficiencies are consistent throughout the log so we have 
not marked the specific deficiencies for ouch of the 636 separate entries. Failure (o provide a Ion 
° r ! l| ;J pd * constitutes * w » iv ^ °f the underlying privilege claim. 9A Charles A Wright 
awl Arthur R. MdK Federal Practice and Procedure § 2458 (2d, Ed„ 1995 and 2006 Supp ) 
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3. Wniyer» Il is my understanding that the documents listed on this log were provided to 
OFUf-CX the SliC and possibly other governmental agencies, Please confirm in writing all 
cnliiics thai were provided with copies of llio documents on the log. liven if the documents were 




privilege] to select according to their own solMijtocsl to which adversaries they will allow 
acpess to tho maiurials.' 1 )* 

Hnscul upon the foregoing, picas? post to the Xerox database all of the documents on this 
log by September 1 7, 2007, to avoid % motion to compel production of these documents. 

Thank yon in advance for your prompt attention to this matter and please feci free to 
contact mo if you have any questions. 

Sincerely yours, 
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Enclosures 

«: Jeffrey W/Kildufi;i^q. 

Mpg^n TX Melnlyrejisq. 
Alex 6. Ronjain, Ksqi" 
Uric R, Ndmsk.y, Fisq, 
Christopher fr Regan, Esq. 
Andrew S, 'iulumelfo, Esq, 
Snmirel Rosen, Usq. 
James It, Cummins, IJsq* 



Mcianie S. Cor win 
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■ $i» nlso iho p(Mitl<m.i| legal milhorily concerning the waiver of the privilege by providing documents to 
50varnm<fi«al aftcne iwi cited in Lead PlauHifls 5 motion to comnel Paul Wek<= 
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